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This is the first of a series of editorials 
which will deal with the present period of 
social unrest and the problems that must 
necessarily arise out of it. The editor has 
been requested to prepare a paper on this 
ambitious theme, but before doing so wishes 
to discuss the subject in these columns, af- 
ter which it will be time enough to deter- 
mine whether he has said anything worthy 
to be repeated or to be published as a mon- 
ograph for general distribution. The editor 
is conscious of his limitations and does not 
hope to do more than to furnish his readers 
with some convenient analysis of the whole 
situation, which, together with a few gen- 
eral suggestions, will serve at least it is 
hoped, to dispel some of the confusion of 
thought which surrounds the current dis- 
cussion of the subject. 

In this first editorial we purpose to lay 
the foundations for an optimistic view of 
the ultimate solution of all these problems, 
and in succeeding editorials to attack one by 
one the various problems that have already 
come up or are likely to arise in the near 
future. In thus attacking these problems 
one at a time we shall only be following 
the admonition of the father in the story 
who showed his sons how easy it was to 
break a bundle of rods by taking them one 
at a time which could not be broken taken 
as a whole. ‘The massed effect of all the 
questions now presenting themselves for 
solution bewilders the ordinary citizen who 
is not expert in the processes of analysis and 
differentiation. 

The war is over and the fight for peace 
is on. It is a fight that will not end with 
the ratification of any treaty of peace, but 
will end only when society has readjusted 
the rights of individuals as well as of na- 
tions to meet, as nearly as possible, new con- 
ceptions of justice and the needs of a more 
complex civilization. It is a fight that will 





demand the same sacrifice, the same patriot- 
ism and the same determination to see the 
thing through as did the task of beating 
Germany. It is a fight that will test the 
souls of men, and has in it the possibil- 
ities, not only of present dangers to be met 
but also of future victories to be won “no 
less renowned than war.” 


From this standpoint, therefore, the fu- 
ture is radiant with hope and this hope has 
a sound basis in history. ‘The social read- 
justments that have come by reason of some 
great war or some extraordinary social up- 
heaval or calamity, have always been more 
important than the events which have 
brought them about. The golden age of 
Greece followed the defeat of the Asiatic 
hordes on the plains of Marathon; the peri- 
od of universal dominion of Roman law 
followed the conquests of the Caesars; the 
Renaissance, that wonderful awakening of 
intellectual freedom, followed the revival 
of Greek learning ; the Reformation, which 
ultimately established the right of every 
man to worship God according to the dic- 
tates of his own conscience, followed the 
bitter conflict against ecclesiastical au- 
thority; and the French Revolution, 
which ushered in the age of De- 
mocracy, followed the struggle of the 
people of one great nation to gain the right 
to rule themselves. These outstanding con- 
tributions to the civilization of the world 
were born out of times of stress and social 
unrest following some violent rupture of 
society.. The World War, which has just 
been brought to a happy close, was just 
such a period of social travail; it was, more 
than any other great upheaval that preceded 
it, a struggle of men and of nations not for 
some new liberty but to be secure in the 
liberties which they had already achieved; 
and the great period of world history 
upon which we are now entering will no 
doubt be conspicuous for all time as hav- 
ing contributed the greatest good of them 
all to the civilization of the world. 


The problems which we, as a people, are 
now about to attack, ure, we admit, many- 
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faced and very complex. In one sense, they 
may be looked at as problems of conflict- 
ing rights. Thus, for example: the right 
of people to live as against the right of the 
producer to refuse to produce; the right of 
the employer to control industry and dis- 
tribute its rewards as against the right of 
labor to fix working conditions and deter- 
mine the share of the worker in the profits 
of his labor; the right of labor to bargain 
collectively for their labor as against the 
right of the employer to deal individually 
with those he chooses to hire; the right of 
labor unions to insist on a closed shop as 
against the right of the employer to keep 
it “open” to all men who wish to work; 
the right of the property owner to fix his 
own price for his property as against the 
right of society to fix a maximum price for 
their own benefit; the right of society to 
prevent the stoppage of any necessary in- 
dustry as against the right of the owners 
or the workers to close it up by lockouts or 
strikes. 

These are all admittedly difficult prob- 
lems, but they are not unsolvable. The 
forward-looking men of this age will solve 
them. Conservatives, who wish to retain 
their social or financial advantages through 
adherence to outworn principles of politi- 
cal economy, and radicals who would tear 
down everything in their struggle for the 
impossible, will both be set aside, and new 
conceptions of justice will obtain universal 
recognition and will finally establish society 
on a new and happier basis of relationship. 


Are we capable as a nation of bringing 
about these readjustments? In other words, 
is democracy as a form of .government a 
failure? These are questions which some 
pessimist will be sure to ask in a time like 
this. Therefore, the first important step to- 
ward a solution of the problem before us is 
to relieve the mind of any suspicion that de- 
mocracy as a form of government is une- 
qual to the task of meeting these issues. 

One does not have to be charged with a 
blind optimism for making the assertion 
that a democracy is not in itself a neces- 





sarily weak form of government and that, 
so long as it is controlled by loyal men 
holding high Christian ideals, it is likely 
to be the means under God of adding much 
to the common welfare of humanity for 
many years to come. 


That remarkable vision of Daniel, so 
wonderfully true to history, of the great 
image with its head of gold and feet of 
clay, has not infrequently been misinterpret- 
ed by the unnecessary postulate that the 
gold and iron represented the monarchical 
form of government, the mixed clay and 
iron a republic, and the pure clay, easily dis- 
integrated, a pure democracy. This inter- 
pretation fails to take into account, it seems 
to me, that two of the most glorious and 
successful governments the world has ever 
known were the Greek and the Roman re- 
publics. These existed in the brass and iron 
age of world history, according to the 
phophet’s imagery. The fact that these re- 
publics ultimately succumbed to the ambi- 
tion of military conquerors does not prove 
that the republic is not a sufficiently strong 
form of government. The “strong” mon- 
archies that succeeded them were not able 
to survive for a much longer time. ‘The 
clay in Daniel’s image, therefore, repre- 
sents, not so much the form of government 
as the character of citizenship that consti- 
tutes it. The disintegrating element in any 
government is lack of respect for law and 
the rights of others. A democratic form 
of government may be as strong and suc- 
cessful as a monarchy if it enjoys the un- 
questioned loyalty and support of its cit- 
izens ; and a monarchy, as well as a democ- 
racy, will soon go to pieces when consti- 
tuted authority is not respected. 


To remove, therefore, this first element 
of uncertainty from the problems before 
us, it is the first duty of a citizen in a time 
like this to deepen the spirit of devotion to 
the law of the land and respect for the 
institutions of government. Let no one 
be permitted to speak disrespectfully of the 
Presidency (We did not say of indivdiual 
presidents ). Let no one be permitted to 
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speak disparagingly of the courts (We did 
not say of individual judges). Let no one 
without a protest speak in condemnation 
of the government of the state (We did 
not say of individual governors). As men, 
—presidents, judges and governors are no 
greater than other men; but as presidents, 
judges and governors they are entitled to 
the highest respect and honor because they 
represent the collective will, the chief ele- 
ment that makes of any people a nation. 
Given a citizenship that thus without ques- 
tion respects the nation’s laws and institu- 
tions, the future, no matter what changes 
may occur, is bright with hope and promise 
of better times. 


One further foundation for the hopeful 
attitude we feel justified in taking in this 
matter is in the strong common sense of the 
American people. Unlike the people of Rus- 
sia, liberty is not a novelty in America. We 
have enjoyed it in larger measure than have 
any other people on earth, and know how 
to preserve it. No mess of pottage will 
cause us to part with it. Capital and labor 
will join hands instantly with all other loyal 
citizens against the sinister and _insidi- 
ous appeals of foreign busy-bodies who, 
having no knowledge of our institutions or 
any interest in us or our affairs, urge us to 
tear down our government and substitute 
something they have invented to take its 
place. 


There is also a new spirit of getting to- 
gether which is evident in the public utter- 
ances of the leaders of industry and of 
labor. There has hitherto been too much 
calling of names. The resort of children who 
fail in argument is to make faces at each 
other. If capital and labor will quit making 
such ugly faces at each other and come to 
recognize that they are equally important 
partners in a common enterprise, and equal- 
ly necessary factors in the life of the na- 
tion, the problems of readjusting the rights 
and obligations of each to the other and of 
both to the society and the nation of which 
they are proud to be a part will be easy 
of solution. 





NOTES OF IMPORTANT DECISIONS. 





VALIDITY OF CONDITIONS RESTRICT- 
ING ALIENATION OF REAL PROPERTY TO 
PARTICULAR CLASSES OF PERSONS.— 
Some problems of the common law seem to 
baffle every attempt at solution. A problem 
of this character is the validity of restraints 
upon the alienation of a fee simple where 
such alienation is partial, either as to time 
or as to persons to whom the property may be 
alienated. Ever since the Statute of Quia Emp- 
tores it is admitted that any absolute or unrea- 
sonable retraints upon alienation is against 
public policy and therefore void. 

Where the restraint upon alienation is partial 
and reasonable, however, the courts have been 
and are still in hopeless confusion. Where the 
restraint is partial only as to time but abso- 
lute as to persons, the weight of authority is 
that the condition is void, although some Eng- 
lish and American cases still hold that a 
grantor can impose an absolute restraint on 
alienation for a reasonable time. In re Ma- 
cleay, L. R. 20 Eq. 187; Lawson v. Lightfoot, 
84 S. W. 739, 27 Ky. Law. Rep. 217. Where, 
however, the restraint upon alienation is lim- 
ited to certain persons or to certain classes 
of persons, and is reasonable for the protection 
of the interests of the grantor, the weight of 
authority seems to be in favor of the validity 
of such conditions. And this is evidently the 
rule of the common law. In Coke upon Little- 
ton, we find this statement of the rule: 


“Tf a feoffment be made upon this condition, 
that the feoffee shall not alien the land to 
any, this condition is void, because when a 
man is enfeoffed of lands he hath power to 
alien them to any person by the law. For if 
such a condition should be good, then the 
condition should oust him of all the powers 
which the law gives him, which should be 
against reason, and, therefore, such a condition 
is void. But if the conditions be such that the 
feoffee shall not alien to such a one, naming 
his name, or to any of his heirs, or the like, 
which conditions do not take away all power 
of alienation from the feoffee, then such condi- 
tion is good.” 


The principal controversy involving this 
question arises today over the validity of con- 
ditions or covenants in deeds, by which the 
grantee is restrained from selling or leasing 
the property conveyed to Negroes, Chinese or 
Japanese, etc. Three recent cases have dis- 
cussed restrictions of this character. Two of 
these cases have held that such a restriction is 
valid. Queensborough Land Co. v. Cazeaux, 


136 La. 724, 67 So. Rep. 641, L. R. A. 1916 B, 
1201, Ann. Cas. 1916 D, 1248; Koehler v. Row- 
land, 275 Mo. 573, 205 S. ‘W. Rep. 217, 87 Cent. 
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L. J. 365. The other case, a recent Califor- 
nia case, has held such a condition invalid. 
Title Guarantee & Trust Co. v. Garrott, 183 
Pac. Rep. 470. 

In the Garrott case the plaintiff laid out a 
residence subdivision known as Angelus Park 
and in the deeds to each of the 127 lots com- 
prising this tract, included a covenant (acting 
as a condition by reason of a reservation of 
right of re-entry) by which the grantee agreed 
not to sell or lease the property “to any person 
of African, Chinese or Japanese descent.” This 
condition the Supreme Court of California held 
void as a restraint on alienation. The court 
declined to make any distinction between rea- 
sonable and unreasonable restraints but an- 
nounced the broad rule that all restraints on 
alienation were invalid. The court very clear- 
ly states the more conservative views of other 
courts and its own regular advanced position 
in the following paragraph: 


“The decisions respecting the validity of a 
restraint that is only partial as to persons or 
temporary as to time, are in a state of conflict 
and hopeless confusion. Some, particularly the 
Kentucky cases, which admittedly are against 
the weight of authority, hold that if the 
restraint be total as to persons, but only 
temporary as to the time of its duration, and 
the time is not unreasonable, the condition is 
valid (Lawson v. Lightfoot, 84 S. W. 739, 27 
Ky. Law Rep. 217). Others hold that if the 
restraint be total as to persons, but temporary 
as to time, the condition is utterly void, no 
matter how short the time may be. Mandle- 
baum v. McDonnell, 29 Mich. 78, 18 Am. Rep. 
61; Latimer v. Waddell, 119 N. C. 370, 26 S. E. 
122, 3 L. R. A. (N. S.) 668, and note; O’Con- 
nor v. Thetford (Tex. Civ. App.), 174 S. W. 
680. And there are other cases that hold that 
if the restraint be partial as to persons, and 
the restricted class is so large that the re- 
straint is unreasonable, the condition is void. 
Manierre v. Welling, 32 R. I. 104, 78 Atl. 507, 
Ann. Cas. 1912C, 1311. Still others hold, or 
seem to hold, that any restraint whatever as 
to persons, however partial, is void. Barnard’s 
Lessee v. Bailey, 2 Har. (Del.) 56; Williams v. 
Jones, 2 Swan (Tenn.) 620. See, also, Brad- 
ford v. Leake, 124 Tenn. 312, 137 S. W. 96, 
Ann. Cas. 1912D, 1140. We think that, on prin- 
ciple, any restraint on alienation, either as to 
persons or time, is invalid.” 


One of the main reasons why the courts in 
this country have been inclined to recognize 
a distinction between reasonable and unrea- 
sonable restraints of alienation is the strong 
position taken in this matter by Justice Field 
in the case of Cowell v. Colorado Springs Co., 
100 U. S. 55, where that learned judge laid 
down the rule as he understood it in the fol- 
lowing clear terms: 


“Repugnant conditions are those which tend 
to the utter subversion of the estate, such as 
prohibit entirely the alienation or use of the 








property. Conditions which prohibit its alien- 
ation to particular persons or for a limited 
period, or its subjection to particular uses, are 
not subversive of the estate; they do not de- 
—~ or limit its alienable or inheritable char- 
acter.” 


We confess that we are not convinced by 
the California court’s argument that the law 
should not recognize the distinction so clearly 
stated by Justice Field. Aside from historical 
generalizations about the danger of tying up 
property and preventing its free transfer, which 
does not seem to us to be involved in this 
question in any respect, the only argument 
given by the California court for denying the 
grantor the right to impose any restraint on 
alienation however reasonable or necessary to 
the grantor or his assigns for the enjoyment 
of his own property, is the difficulty of deter- 
mining the question of reasonableness. The 
California court deliberately declares that it 
prefers to avoid this onerous duty by simply 
denying the right to impose restraints on alien- 
ation of any kind. Lawyers are already famil- 
iar with the “rule of reason.” 
restraints of trade are valid. A testator may 
impose “reasonable” restrictions upon mar- 
riage. Riparian owners are entitled to make 
a “reasonable” use of the waters of a stream. 
The quality of “reasonableness” inheres in the 
proper application of many rules of law. It 
allows for possible expansion and contraction 
due to incalculable variations in human con- 
duct. 

The question of whether a restraint upon 
alienation is reasonable should rest upon a 
proper construction of the facts in each case. 
This rule would permit the owner of property 
to impose such restrictions upon the sale or 
lease of property sold that will be reasonable 
for his own protection and yet stop short of 
permitting any absolute, unreasonable or un- 
necessary interference with the right of alien- 
ation, which would be inimical to the public 
welfare. 





SUITS AGAINST RAILROAD COMPANIES 
UNDER FEDERAL CONTROL.—If Judge Wes- 
tenhaver’s decision in the recent case of Hau- 
bert v Baltimore & Ohio R. R. Co., 259 Fed. 
Rep. 361, is sustained, attorneys whose clients 
are interested in judgments against railroad 
companies on causes of actions arising while 
the railroads have been under federal control, 
should be careful to see to it that the present 
funds in the hands of the Director General 
shall not be turned back to the railroad com- 
panies without a sufficient guarantee for the 
payment of all judgments rendered or to be 
rendered against the Director General. 





“Reasonable” — 
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In the Haubert case the court declares that 
it is useless for attorneys to join the Rail- 
road Companies as defendants in such actions 
as a judgment against the Railroad Company 
would be a nullity. On this point the court 
said: 

“Manifestly it seems to me that no liability 
exists against the railroad company itself for 
a personal injury due to operation under fed- 
eral control, and that no judgment can be ren- 
dered therefor which will become a lien upon 
the corpus of its property or payment compelled 
therefrom. If this were done, the result would 
be that one person’s property would be taken 
without his consent and without compensation 
to pay the debt of another. Liabilities thus 
arising during federal control, it must be con- 
ceded, are in substance debts of the United 
States, notwithstanding, for purposes of admin- 
istration, the control and operation of the rail- 
roads have been vested in an official called the 
Director General of Railroads. An action 
against the Director General, based upon any 
contract or act of his, it may be admitted, is, 
in effect, a suit against the United States.” 

No action can be brought against the United 
States without its consent. This consent, how- 
ever, is granted by the Federal Control Act 
(Sec. 10). While’this is true, there are appar- 
ently no adequate reemdise given for collecting 
the judgment, and, if, according to Judge Wes- 
tenhaver, the judgment does not become a lien 
on the “corpus of the property,” how shall it 
be enforced? This is. the question attorneys 
everywhere are asking. To this question the 
court in the Haubert case gives the unsatisfac- 
tory answer, that “if remedy is inadequate, and 
further remedies, both in suing and obtaining 
payment are needed to give full relief, they 
must be sought from the authority which con- 
fers the right to sue the United States.” 

Section ten of the Act which subjects car- 
riers while under federal control to all laws 
and liabilities as common carriers, whether 
arising under state or federal control, except 
so far as inconsistent with the provisions of 
that, Act does not, according to the court in 
the Haubert case, make the railroad companies 
liable for the act of the Director General or 
his agents as that would be inconsistent with 
the Act itself. There are no doubt some lia- 
bilities, especially those that had their origin 
before the Federal Control Act went into ef- 
fect for which a railroad company may be lia- 
ble, and it is in respect to such actions that 
the second sentence of Section 10 applies, and 
in such cases alone, acording to the court, is 
the right preserved “to sue and obtain judg- 
ment in any manner as now provided by law,” 
and “this right,” declared the court, “cannot be 
modified or limited by orders of the Director 
General, as was attempted by General Orders 
18, 18a and 26.” In conclusion the court said: 





“My conclusion is that liabilities due to op-. 
eration by the agencies having possession by 
virtue of the acts creating and authorizing fed- 
eral control are not liabilities of the railroad 
companies that have been ousted from such 
possession and control, that suits cannot be 
brought against such companies and prosecuted 
to judgment against them, and that such claim- 
ants are limited to a right of action against the 
federal control agency and to such sources of 
payment as are provided by the Federal Con- 
trol Act. In this conclusion I am supported by 
District Judge Munger, in Rutherford v. Union 
Pacific Railroad Co., 254 Fed 880, and Judge 
Benedict, of the New York Supreme Court, in 
Sagona v. Pullman Co., 174 N. Y. Supp. 536, and 
Oyler et al. v. C., C., C. & St. L. Ry. (Superior 
Court, Cincinnati), 17 Ohio Law Rep. 356. 

“Such holdings to the contrary as I have 
seen do not seem tq me to be based on sound 
reasoning and should not be followed. This 
conclusion, it has been suggested, may leave 
injured persons without adequate redress when 
federal control is terminated. It will not be 
assumed that the United States will terminate 
federal control and turn over into the United 
States treasury the residue of the revolving 
fund and excess income, if any, without pro- 
viding for debts and liabilities incurred during 
federal control. Yet if such a contingency hap- 
pens the remedy must be sought otherwise 
than through judicial legislation. 

It is quite evident that the decision in the 
Haubert case is in line with the recent deci- 
sions of other federal courts, which are now 
taking the position that railroad companies 
.cannot be joined in such suits and that no judg- 
ments can be rendered against them. In the 
recent case of Mardis v. Hines, 258 Fed. 945, 
it was held that the employes of railroad com- 
panies, being no longer subject to the orders 
of the railroad companies, the maxim respon- 
deat superior does not apply, and for that rea- 
son the railroad companies are not liable for 
any negligence resulting in injury to passen- 
gers. The same rule was applied to negligence 
resulting in injury to goods in the case of 
Hatcher v. A. T. & S. F. Ry. Co, 258 Fed. 
952, where it was held that since railroad com- 
panies have been relieved of active manage- 
ment of their property they cannot be made 
liable for negligence for injury to shipments 
while the roads are under federal control. In 
all these cases Section 10 of the Act of 1916 
is held to afford no right to plaintiff to secure 
judgments against the railroad companies. 

It is interesting to note that where the de- 
cision is based on a motion to dismiss as to 
the railroad company, as in the case of Hatcher 
v. A. T. & S. F. Ry. Co., the courts are inclined 
to deny the motion and reserve the question 
of ultimate liability of the railroad company 
for final determination. Where, however, the 
question arises on a demurrer by the railroad 
company, as in the case of Mardis v. Hines, the 
practice is to sustain the demurrer. 
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LEGAL POSITION OF UNSTAMPED 
DOCUMENTS. 


The requirement that documents embody- 
ing business or family transactions should 
bear a stamp is just a purely arbitrary 
means of raising revenue, and being a sim- 
ple and effective method, it has, we suppose, 
been adopted generally throughout the 
world; or at all events will, in view of the 
present contraction of real wealth, soon 
be widely instituted. 

In Great Britain various Acts of Parlia- 
ment, consolidated first by the Stamp Act of 
1870 and afterwards by the Stamp Act of 
1891, have declared that documents which 
require a stamp shall not if unstamped be 
received in evidence in civil proceedings. 
The object of such an enactment is purely 
the enforcement of the revenue laws. With 
the increasing scale of stamp duties on cer- 
tain deeds the desire to evade stamping 
them will correspondingly increase, and it 
may become the duty of the courts to en- 
force with even greater strictness than 
hitherto the condition as to stamping. In 
the inferior courts, particularly where pro- 
cedure is not so solemn or regular as in 
the higher tribunals, attention to the rev- 
enue’s requirement may have to be strin- 
gently enjoined. 

It is not difficult to understand how laxity 
in the matter tends to step in. A conten- 
tion urged for a party to a case may be 
clear provided he can produce a certain 
writing. The absence of a stamp on it is 
pointed out by the other side. The court 
reacts against such technicality and seeks 
reasons why the document may be admit- 
ted. ‘Thus under the Act of 1870 and Acts 
prior thereto an unstamped document was 
evidence for some collateral purpose. It 
is obvious that there could be wide scope 
for difference of opinion as to what was 
and what was not collateral, and, generally 
speaking, the tendency was towards a lib- 
eral interpretation. Thus in Matheson v. 
Ross* an unstamped receipt was held ad- 
missible as evidence of the state of ac- 








counts between the parties; an extreme in- 
stance surely. 


The provision in the Act of 1891, how- 
ever, seems to have been framed expressly 
to prevent such differences of opinion and 
to shut out the unstamped document alto- 
gether. It provides that an unstamped doc- 
ument shall not, except in criminal pro- 
ceedings, be given in evidence for any pur- 
pose whatever. This was literally given 
effect to in Fengl vy. Fengl,? in which an 
unstamped agreement for separation be- 
tween husband and wife was held admis- 
sible. Sir Sam. Evans, referring to the 
section (14 [4] ) in the Act of 1891, said: 
“This is very wide. ‘That provision of the 
Act of 1891 appears to have been moulded 
upon Section 54 of the Stamp Act of 1870, 
and has been held to exclude unstamped 
documents even if tendered only for col- 
lateral purposes.” 


3ut we are not surprised to find that this 
strict construction has not always been 
placed upon the enactment. In Mason vy. 
Motor Traction Co.* Mr. Justice Buckly 
admitted an unstamped agreement for a 
collateral purpose. He said, in purest cas- 
uistry, “I can look at a copy of the docu- 
ment not as an agreement but as a docu- 
ment evidencing the terms upon which the 
company” proposed to sell if not restrained. 
And we notice that in a recent Australian 
case* a law agent suing for his commission 
produced a conveyance of the property 
which recited the agreement of sale. The 
Australian Stamp Act of 1898 contains a 
clause similar to but in stronger terms than 
the English Act, and the defendant contend- 
ed that the conveyance was not admissible 
to prove the agreement as the latter itself 
was in existence and was unstamped. The 
court held that the conveyance was admis- 
sible primary evidence of the sale; the re- 
sult in effect being that the agreement of 
sale, though unstamped, was received in 


(1) 1849 2H. L. C. 

(2) 1914 P. 274. 

(3) 1905 1 Ch. 419. 

(4) Moore v. Dent, 1918 18 State Reps. N. S. 
W. 456. 
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evidence. The court in short took the way 
which prevented the contract being ren- 
dered inept on the severely technical 
ground. 


If we may venture an opinion we think 
that the tendency will now be towards 
strictness as illustrated by Fengl’s case 
supra. The plain meaning of the statute 
should, as is proper, be enforced. Yet 
there are still some exceptions: First, the 
statute itself exempts criminal proceedings 
from the requirement of stamping; Second, 
an unstamped document may be admitted 
for the purpose of refreshing the memory 
of a witness,’ a dubious gloss on the statute, 
but one which is apparently authoritative 
and is regularly acted on; Third, a docu- 
ment which is lost or not produced on no- 
tice will in the absence of evidence to the 
contrary be presumed to have been duly 
stamped. 

DonaLp Mackay. 

Glasgow, Scotland. 


(5) Birchall v. Bullough, 1896 1 Q. B. 325. 








BUILDING MATERIAL AS ATTRAC- 
TIVE NUISANCE.* 


General Rule as to Attractive Nuisance. 
—What is familiarly known as “the doc- 
trine of the turntable cases” is said to form 
an exception to the general rule of law 
that volunteers, bare licensees and _ tres- 
passers take the premises of another as they 
find them, the risk of injury arising from 
their condition being assumed by them, with 
the exception of dangers from concealed 
spring guns or other hidden traps inten- 
tionally put out by the owner to injure 
them, or other form of willful, illegal force 
used by the owner against them. 


The doctrine of the turntable cases has 
been stated in substance as follows: A 
railroad turntable is a dangerous machine 


*See valuable note on this subject in 17 N. C. 
Cc. A. 361. - 





created by the act of its owner, peculiarly 
attractive to the childish instincts of little 
ones as a merry-go-round, and, if unlocked 
when not in use (when it might be easily 
locked) and when exposed in a public place 
where children resort to it with the knowl- 
edge and tacit acquiescence of its owner 
to play on it, becomes an attractive nui- 
sance and operates as an inducement, an 
implied invitation to them, and, therefore, 
when injured thereon they are not treated 
strictly as voluntary trespassers, but as 
tolled into a hidden pitfall or trap.’ 


In the case of Sioux City & Pac. R. Co. 
v. Stout, reported in 17 Wallace 657, and 
decided in 1874, this doctrine was adopted, 
and a part of an instruction which was 
upheld, and which clearly states the rule 
of law, is as follows: “The machine in 
question is part of the defendant’s road, 
and was lawfully constructed where it was. 
If the railroad company did not know, and 
had no good reason to suppose, that chil- 
dren would resort to the turntable to play, 
or did not know, or had no good reason to 
suppose, that if they resorted there, they 
would be likely to get injured thereby, then 
you cannot find a verdict against them. But 
if the defendant did know, or had good rea- 
son to believe, under the circumstances of 
the case, the children of the place would 
resort to the turntable to play, and that if 
they did they would or might be injured, 
then, if they took no means to keep the 
children away, and no measure to prevent 
accidents, they would be guilty of negli- 
gence, and would be answerable for dam- 
ages caused to children by such negligence. 


In fact, this doctrine is not treated as an 
exception to the law relating to trespass- 
ers, but rather as a part of the law appli- 
cable to the right of invitees, to whom the 
owner owes the duty of exercising reason- 
able care for their safety. 


The Rule’s Limitations—The courts in 
some of the states have refused to adopt 





(1) Kelly v. Benas, 217 Mo. 1, 11, 116 S. W. 
557, 20 L. R. A. (N. S.) ‘903. 
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the doctrine of the turntable cases,? and in 
states which have adopted it the courts are 
inclined to stay strictly within the bounds 
of the rule. However, the doctrine is well 
established in those states which have ac- 
cepted it, and, while some of the courts 
in these states have found difficulty in 
formulating sound legal principles for it to 
rest upon, it is applied in cases other than 
those involving the turntable, but which 
present the elements upon which liability 
is predicated in the turntable cases. 


“While this is so, says the court in Kelly 
v. Benas,** “the manifest distress and in- 
justice flowing from unnecessarily ex- 
tending the doctrine, or loosely applying 


it to many conceivable cases, has caused 


those courts accepting it to restrict its ap- 
plication to the narrowest bounds.” 


Further, in the same case, the court says: 
“If the old channel of the law is to be quite 
changed by the application of the new doc- 
trine automatically and without discrim- 
ination, if sentimental considerations (how- 
ever elevated and tender) are to usurp the 
place of cold and calm reason as the foun- 
dation for rules of law, then the floodgate 
now damming back liability will be raised, 
letting in strange and deep waters for the 
landowner to struggle with. Not only will 
he be liable for boys drowned while swim- 
ming in his stock pond (the idea. of swim- 
ming being alluring to a boy), for those who 
fall into uncovered wells, cisterns and cel- 
lars (the notion of playing on the*brink of 
such being a boyish one), for children who 
are suffocated while playing in piles of sand 
accumulated for building purposes or in 
sliding down stacks of straw unscientifical- 
ly piled and exposed, but he may be mulcted 
in damages for injuries to his neighbors’ 
children, who, romping in his haymow, 
without his invitation, break their bones by 
sliding down his hay chute, or those who, 


(2) Railroad Co. v. Harvey, 77 Ohio St. 235. 
In the opinion in this case many cases are cited 
and discussed; some applying the doctrine, 
others rejecting it. 

(2a) 217 Mo. 1, 11. 








playing in his rock quarry, are hurt. Shall 


he fence against adventurous, trespassing 


boys? Almost as well suggest ‘that he build 
a wall against birds.’ If he is held to lia- 
bility for injury to the children of Jones 
because of the way he piles his lumber, by 
the same token, as to’ Brown, liability would 
be fastened on him for the way he piles his 
stones, his bricks, his corn in pens, his hay 
ricks and his cord wood on his private 
grounds—in fact, as has been pointedly 
said, every landowner will be liable for in- 
juries to his neighbor’s children under the 
new doctrine except the neighbor himself. 
We cannot well write the law that way.” 


Elements of the Wrong.—In order to 
create liability for maintenance of an at- 
tractive nuisance, there are two necessary 
elements that must be present. First, the 
thing causing the injury must be such as to 
tempt children; that is, something calcu- 
lated to appeal to their childish fancy as a 
thing to play with. Second, it must be so 
located as to attract children. If located 
on private property it must be where it will 
attract them from the street or other public 
place where children may be expected to be, 
so that the owner may be held bound to 
anticipate that they will come on his prem- 
ises. Hence, there seems to be no liability 
to children who become trespassers before 
being able to see the thing which attracts 
them to their injury. Of course, there may 
be a distinction where children are on the 
owner’s premises by invitation, express or 
implied. 


Piles of Clay Near Railroad.—The de- 
fendant operated a line of railway on a right 
of way, between which and a street there 
was no fence or other line of demarcation. 
About two months prior to the accident in 
question, it had dumped large quantities of 
clay in an uneven, continuous pile between 
the right of way and the street; the pile 
varying in height from two to four feet. 
Many children were in the habit of playing 
on vacant lots on the opposite side of the 
street from the railroad, and when the clay 
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was dumped along the right of way they 
commenced to play on it. At the time in 
question the plaintiff, a little boy, was play- 
ing alone on the clay, but ceased such play 
on the approach of a freight train, and ran 
along beside the train, touching the cars as 
they passed, until he slipped under them 
and was injured. Sustaining judgment en- 
tered on a directed verdict in favor of the 
defendant, the court held that while the 
plaintiff was manifestly attracted to the 
dangerous place by the pile of clay, the 
proximate cause of the injury was not the 
pile of clay, but the boy’s own conduct in 
placing his hand upon and running along- 
side of the cars.° 


Mortar Box Near Sand Pile.—Defend- 
ants, at the end of a day’s work, left a 
mortar box filled with lime and water, over 
the top of which was spread about two 
inches of sand, on a private lot near a build- 
ing then in course of construction, and near 
a pile of sand. Plaintiff, a boy nearly seven 
years of age, who lived in the vicinity, went 
with other boys to play on the lot, and while 
there jumped into the mortar box, severely 
burning his feet in the slaking lime. There 
was testimony that the box was but four 
or five feet from the sidewalk, while other 
testimony placed it at twenty to twenty-five 
feet. The court admitted testimony to 
show that it was a custom of masons in the 
locality to leave mortar boxes filled as this 
one was, uncovered and unguarded, and 
that the proper slaking of the lime required 
that it be exposed in this way to the air. In 
affirming judgment entered on a directed 
verdict in favor of the defendants, the court 
held that as the box was considerable dis- 
tance from the sidewalk it was not obvi- 
ously dangerous to leave the box as it was, 
even though the lot was resorted to by chil- 
dren for purposes of play, and that there- 
fore the evidence as to the custom of ma- 
sons in respect to the condition in which 
boxes of slaking lime were left was admis- 


(3) Seymour v. Union Stock Yards & Tr. Co., 
224 Ill. 579, 79 N. E. 950. 





sible as an aid in determining the character 
of the act of defendants; that conceding 
that the sand pile and the mortar box were 
attractive to children, there would be no 
liability for injury to a trespassing child, in 
the absence of a showing of gross negli- 
gence on the part of defendants in respect 
to the condition in which they left the box.* 


Sand Pile Close to River—Action was 
brought to recover for the death of a boy, 
ten and a half years of age, who, while 
playing with other children on a pile of sand 
which defendant had deposited close to the 
bank of a river, fell from the sand pile into 
the river and was drowned. There was 
judgment for defendant on a directed ver- 
dict. In reversing this judgment the court 
held that the evidence did not sustain the 
contention of defendant that the sand pile 
was not located near a_ public street, 
and while it was true that the sand 
pile not dangerous in itself and 
therefore an attractive nuisance, “yet 
when the sand pile is so placed near to 
the bank of a river that a fall from the sand 
pile would naturally cause a child to fall 
into the water it must be regarded as dan- 
gerous.” ‘The court added: “The danger 
therefore is such that it should reasonably 
be anticipated and guarded against by the 
owner of premises located adjacent to a 
public street. At all events, these are ques- 
tions of fact for the jury to determine.’”® 


was 


Tank of Asphalt Near Sand Pile—The 
defendant construction company maintain- 
ed on a vacant lot adjacent to a much trav- 
eled public street a metal tank containing 
molten asphalt. While plaintiff, a boy, was 
playing on the lot in the immediate vicinity 
of the tank the faucet thereof fell out, 
allowing the hot asphalt to flow on him, 
seriously injuring him. It was alleged that 
the defendant, knowing that children com- 
monly resorted to the lot, for play, because 


(4) Zartner v. George, 156 Wis. 131, 
W. 971, 52 L. R. A. CN. S.) 129. 

(5) Rost v. Parker Washington Co., 
App. 245. 


145 N. 


176 Ill. 
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of a pile of sand on the lot, negligently used 
the tank when the faucet was so old and 
worn that it would easily become detached, 
and that it was further negligent in failing 
to guard and protect the tank so as to pre- 
vent young children or other persons from 
coming in contact therewith or getting too 
near the same, and in not placing a proper 
guard to warn young children or other per- 
sons of the danger of getting near the tank. 
There was no allegation that the children 
were attracted by the asphalt tank or its 
contents, and it appeared that it was not 
necessary for them to go near the tank on 
their way to the sand pile. It was shown 
that the children frequently passed by the 
tank, and it was while the plaintiff was so 
passing it that the accident occurred. The 
plaintiff’s testimony showed that he was 
aware of the danger of being burned by 
contact with the asphalt, and that he care- 
fully avoided contact with the same. In 
reversing a judgment for plaintiff and 
ordering a nonsuit, the court held that no 
liability could be predicated against defend- 
ant merely upon a finding that it had been 
negligent in some respects in regard to the 
maintenance of the tank; that in so far as 
it was the duty of the defendant to main- 
tain the appliance in question in proper re- 
pair and in a suitable condition for use, this 
duty was applicable only as against its serv- 
ants and other persons rightfully upon the 
premises, and such duty was not imposed 
as against trespassers or licensees; that the 
only exceptions to the foregoing rule, re- 
lating to contact by children with this tank 
while pursuing their youthful instinct for 
amusement, had no application to the case 
at bar for the reason that the plaintiff was 
not playing with or near the tank, but was 
merely passing by on his way to the sand 
pile which was the attractive agent upon 
the premises.°*’ 


Barrel of Hot Tar.—Defendant was in 
possession of a city lot where it melted tar 
used in its business. After melting, the tar 


(6) Sexton v. Noll Constr. Co., S. C., 1918, 95 
Ss. E. 129. 








was poured into barrels and allowed to cool. 
Plaintiff, six years old, living nearby, was 
playing on the lot with other children. They 
were making tar balls. By standing on a 
piece of concrete, which he placed for the 
purpose, plaintiff reached into a barrel and 
burned his hand in the hot tar. In revers- 
ing a judgment for the plaintiff, the court 
held that, “the barrel cannot be said to pos- 
sess a quality attractive to children, as does 
a turntable or a push car, or boards or logs 
floating on a pool of water, which have beer. 
held to be attractive nuisances.’ 


Lumber Pile—Deceased, a boy nine 
years of age, with other boys, climbed on a 
shed, which was eighteen inches from a pile 
of lumber, belonging to defendant and piled 
loosely and high, and engaged in flying a 
kite. Being warned by a neighbor, they 
got down, to the ground, and in some way, 
either by one of the other boys jumping 
upon the top-heavy lumber pile, which fell 
upon him while he was on the ground, or 
maybe by deceased himself climbing or 
jumping upon the pile, it fell, and he was 
killed. Held, that the lumber pile was not 
an attractive nuisance, and that the lumber 
yard not being used by children by defend- 
ant’s invitation, express or implied, as a 
playground, even though defendant’s watch- 
man did not always drive children away 
and even though at times he was not on 
duty, defendant was not liable for the death 
of deceased.® 


Insecurely Piled Ties Near Sand Pile on 
Railroad Right of Way.—In an action to 
recover for injuries to a four-year-old child 
while playing on a sand pile on defendants’ 
right of way, due to the falling of a tie from 
a contiguous pile of ties placed on the 
right of way by a tie company, and stacked 
so insecurely that a slight touch would dis- 
lodge ties, the court, in reversing judgment 
sustaining a demurrer to the complaint, held 
that whether the pile of sand placed in the 


(7) Szymezak v. Schillinger Bros. Co., 197 Ill. 
App. 585. 


(8) Kelly v. Benas, 217 Mo. 1, 116 S. W. 557, 
20 L. R. A. (N. S.) 903. 
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particular position would be such an attrac- 
tion to children that the defendants (receiv- 
ers) should take it into consideration in 
allowing a dangerous agency to be placed 
contiguous thereto, was a question for the 
jury. The court also held that recovery 
could not be based on the negligent act of 
the tie company in piling the ties insecurely, 
but should be based on the act of defendants 
in allowing the dangerous stack of ties to 
remain there if it was reasonably to be 
anticipated that children attracted by the 
pile of sand might be injured.° 

Large Gas Pipes in Street.—The defend- 
ant gas company, engaged in manufacturing 
and distributing gas in a large city, had 
three or four gas pipes placed in a street, in 
which it intended to lay them for its pur- 
pose of distributing gas. The pipes were 
about two feet in diameter, twenty-four feet 
long, and weighed from twenty-four hun- 
dred to twénty-five hundred pounds. They 
were placed on one side of the street, and 
there was a slope from that side to the cen- 
ter of the street of about two and one-half 
feet. Deceased, a boy of nine, while return- 
ing from an errand, was standing in the 
street in front of the pipes, when one of 
them, started by some boys who were play- 


_ ing on them, rolled to the center of the 


street and upon him, causing his death. The 
pipes were not blocked or secured in any 
manner. Held, that the turntable doctrine 
did not apply, as the pipes were not in and 
of themselves so attractive and inherently 
dangerous to children as to constitute them 
an attractive nuisance.’° 


Iron Girders on Sidewalk.—Defendant 
placed several iron girders on the sidewalk 
in a public street which were intended to he 
used in the construction of a building on 
adjoining premises. One of them, weighing 
about 1,000 pounds, was placed insecurely 
on top of the others. There was evidence 


that this girder was in such position for two 
or three days before the time in question. 


(9) Foster v. Lusk, 129 Ark. 1, 194 S. W. 855, 
17 B.C. C.. A; BG2. 

(10) O’Hara v. Laclede Gas Light Co., 244 Mo. 
395, 148 S. W. 884. 





Plaintiff, a girl, four and a half years old, 
was injured by the girder falling on her 
foot. At the time of the accident plaintiff 
was sitting on the girder, and a number of 
children were playing on or near the gird- 
ers. There was evidence that the sidewalk 
at this place was much resorted to by chil- 
dren for playing. In affirming judgment 
for plaintiff the court said: ‘Defendant 
owed a duty to the children of tender years 
who, to his knowledge, were accustomed to 
play on the public streets in the vicinity of 
these piles of beams and also to play and sit 
on them, to use due care under the circum- 
stances to prevent the piles from being in 
such an unstable condition as to be likely to 
cause injury to such of those children who 
might come in contact therewith." 
C. P. Berry. 
St. Louis, Mo. 


(11) Snare & Triest Co. v. Friedman, 169 Fed. 
1, 21 Am. Neg. Rep. 311, 94 C. C. A. 369, 40 L. R. 
A. (N. S.) 367. 








RAILROADS—CONTRIBUTORY 
NEGLIGENCE. 





KELLY et al. v. PENNSYLVANIA R. CO. 





Supreme Court of Pennsylvania. April 21, 1919. 





107 Atl. 780. 





One properly upon railroad tracks has the 
right to assume that railroad will exercise ut- 
most care to avoid injuring him, and cannot 
be held guilty of contributory negligence as a 
matter of law, because he did not anticipate its 
neglect of duty. 





SIMPSON, J. Vincent De P. Kelly, a minor, 
by his father and next friend Thomas W. Kelly, 
and Thomas W. Kelly in his own right, sued 
the Pennsylvania Railroad to recover for in- 
juries to Vincent, the trial judge entered a 
nonsuit which the court in banc refused to set 
aside, and this appeal followed. 

Vincent was a private in the 109th United 
States Infantry, and was one of a squad de- 
tailed to patrol the bridge of the Pennsyl- 
vania Railroad Company crossing the Dela- 
ware river from Bridesburg, Pa., to Delair, 
N. J. The bridge was about 60 feet above the 
bank of the river, ran approximately east and 
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west, had on it two railroad traeks, one for 
east-bound and the other for west-bound traffic 
between the nearest rails of which was a dis- 
tance of about 4 feet, and from the outer rail 
of each of which to the side of the bridge, which 
had no railing, was a distance of about 8 
inches. Some 40 or 50 feet west of the bridge 
the tracks curved to the northward, preventing 
a view of east-bound trains while west-bound 
trains were passing. : 
The orders given to the soldiers were that 
they should pace up and down the 4 feet wide 
space between the tracks and across to the 
edge of the bridge, “to protect the bridge and 
leave no loiterers around; nobody to pass under 
the bridge without a pass signed by an official 
of the railroad,” and if a train or trains ap- 
proached “the only instructions that we 2 
was that when a train came in one direction, 
they were to get on the other track and avoid 
that train,” and in the case of trains on both 
tracks “if they saw them their instructions 
were to lie down flat on their belly” in the 4 
feet space between the tracks. The reason for 
those instructions obviously was because the 
suction of passing trains made the space be- 
tween the tracks dangerous, and therefore was 
not to be occupied while trains were passing, 
unless it was necessary so to do because of 
the approach of trains on both tracks. There 
is no direct evidence showing defendant knew 
of those instructions, but it knew the bridge 
was being guarded by United States soldiers; 
it knew they were pacing up and down be- 
tween the two tracks; it knew of the dangerous 
character of the location between the tracks; 
it knew there was no place beyond the tracks 
where the soldiers could go during the passage 
of trains; it knew the soldiers had to comply 
with the orders given them by their superior 
officers under penalty of military punishment; 
and quite probably it knew the orders specify- 
ing what those on guard should do while trains 
were passing, and even if it was ignorant 
thereof it had ample time to and could easily 
have ascertained what those orders were. 


From plaintiffs’ evidence, which on this ap- 
peal must be accepted as true we find that 
on June 21, 1917, about 7:30 p. m., while Vin- 
cent was patrolling the east end of the bridge, 
a freight train approached from the New Jersey 
side. As it neared him, he looked to see if a 
train was coming on the east-bound track, and 
seeing none obeyed his orders and stepped 
on that track to await the passage of the 
freight train, carefully looking over the edge 
of the bridge to see if there were suspicious 
characters on the tracks below. As he straight- 
ened up after his inspection he saw for the 





first time an east-bound Atlantic City express 
train almost on him and approaching very fast; 
he attempted to jump out of the way, but be- 
fore he could escape it struck him, threw him 
over the side of the bridge, and he received 
the injuries of which he complains. No signal 
was given of the approach of the train, and it 
was not visible because of the curve of the 
tracks and the presence of the freight train 
on the other track, and could not be heard 
because of the noise made by the latter. 


It is conceded the question of defendant’s 
negligence was for the jury; but it was con- 
tended, and the court below held, Vincent was 
guilty of contributory negligence because when 
the freight train approached he stepped upon 
the other track instead of lying down in the 
space between the two sets of tracks. We think 
that conclusion is clearly erroneous. To have 
then laid down would not only have been in 
violation of his orders and have subjected him 
to military discipline, but it would also have 
prevented him from fully performing his duty. 
The United States government had charge of 
the bridge at that time, and its soldiers cannot 
be put in the dilemma of being punished if 
they do not obey their superior officers, and, for 
the benefit of a negligent company whose prop- 
erty they are guarding, of being punished also 
if they do. Appellant might just as well claim 
that one of its own employes, strictly obeying 
its specific orders, should be held guilty of 
contributory negligence for so doing. The 
words imply the doing of something a party 
ought not to do, and cannot be construed to 
cover the doing of that which he ought to do. 
The subject has been so fully covered in our 
recent cases of Reed v. Pittsburgh, Cincinnati, 
Chicago & St. Louis Ry. Co., 243 Pa. 562, 90 
Atl. 359, and Van Zandt v. Phila., Balt. & 
Washington R. R. Co., 248 Pa. 276, 93 Atl. 
1010, it is not necessary to elaborate the mat- 
ter further. 


Vincent was, of course, in a dangerous place 
and bound to exercise care to prevent injury; 
but the railroad company knew he or some of 
his fellows would be there, and it was also 


obliged to exercise the utmost care to avoid 


injuring him. He had a right to assume it 
would exercise that care, and give him a warn- 
ing of the approach of trains, and cannot be 
held guilty of contributory negligence because 
he did not anticipate a neglect of duty upon 
its part. Wagner v. Phila. Rapid Transit Co., 
252 Pa. 354, 97 Atl. 471. 

We have also repeatedly said one placed in 
imminent peril by the negligence of another 
is not chargeable with contributory negligence 
because he does not select the best course to 
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escape the threatened injury. Shaffer v. Bea- 
ver Valley Traction Co., 229 Pa. 533, 79 Atl. 
122; Smith v. Standard Steel Car Co., 262 Pa. 
550, 555, 106 Atl. 102. Being compelled to act 
quickly as a result of defendant’s negligence 
he cannot be punished because he did not es- 
cape. This is exactly Vincent’s position in the 
present case; the train was upon him before 
he had a chance to get out of its way, and it is 
for the jury to say whether or not he did every- 
thing reasonable required of him, in view of 
the situation in which defendant’s negligence 
had placed him, and the brief time in which 
he had to both decide and act. 

The judgment of nonsuit is reversed, and 
a procedendo awarded. 


Note—Contributory Negligence by Person in 
Place of Danger.—The instant case suggests a 
distinction, one may say, in travelers or pedes- 
trians on crossings of railroad tracks and those 
whose duties put them in such a situation, and 
they suffer injury in the operation of trains. 


The case of Van Zandt vy. Phila. B. & W. R. 
Co., 248 Pa. 276, 93 Ati. 1010, speaks of this dis- 
tinction as follows: “It is settled in this juris- 
diction, at least, that the rights and duties of a 
person engaged on and near a railroad track are 
essentially different from those of a person about 
to cross such a track at a public crossing. The 
two situations are entirely different. A person 
about to pass over the tracks of a railroad at a 
public crossing is required to stop, look and listen 
for an approaching train. He must continue to 
look and listen until he has passed entirely be- 
yond the tracks. His duty does not require him 
to stop on or near the track that he may be 
struck by a passing train, and he must recognize 
that his only right there is one of passage and 
any unnecessary delay in or near the tracks 
resulting in his injury will convict him of negli- 
gence which will defeat a recovery against the 
defendant company.” After some further elab- 
oration of this situation, the opinion proceeds as 
follows: “The same rules of conduct, however, 
cannot be applied to a railroad company and one 
employed on or along its tracks. The rights and 
duties of both the company and the person em- 
ployed are essentially different. The workman 
is engaged to perform his service on or along 
the tracks. His presence there is necessary in 
the discharge of his duties. Trains may be pass- 
ing every few minutes, or even seconds, and his 
safety requires that he avoid a collision. It is 
apparent, therefore, that if he is to be constantly 
looking out for an approaching train he cannot 
perform the service for which he is employed.” 


Then the opinion goes on to say that: “What 
is required of the workman is that he exercise 
care for his safety according to the circum- 
stances.” 

Then, turning to the duty of the railroad, the 
opinion says: “On the other hand, the company 
owes the duty to the workman to recognize that 


és it has directly or indirectly employed him to per- 


form the service on or near its tracks and the 
danger necessarily incident to the service, and 





that, therefore, it must be vigilant in securing his 
safety.” 

In Ominger v. N. Y. Cent. & H. R. R. R. Co. 
4 Hun. (N. Y.) 159, it was said in a case where 
judgment for non-suit was reversed, that: “A 
point strongly insisted on is the alleged contribu- 
tory negligence of the plaintiff. Ordinarily this 
is a question for the jury. As to travelers about 
to cross a track, it is held negligence, as matter 
of law, not to look in both directions in order 
to see whether, at that time, a train is approach- 
ing. But it is hardly possible to apply that rule, 
in its strictness, to a workman engaged on the 
track. The traveler looks once and crosses; the 
workman remains. If -it is the workman’s duty, 
as a matter of law, to look in both directions, he 
must do this as often as it is possible for a train 
to come in sight. * * * Such an obligation would 
be catia with his proper attention to his 
work.” 


As said in an English case, there is a particular 
duty owed to one who is at a place in pursuit of 
lawful business, and that would not be so to a 
mere stranger roaming or passing over property. 
Indermann y. Dames, L. R. (2 C. P.) 311. See 
also Coughtry vy. Globe Woolen Co., 56 N. Y. 124. 


In Goodfellow v. B. H. & E. R. Co., 106 Mass. 
461, it was ruled by the trial court that plaintiff 
should be nonsuited because a railroad had done 
all required of it where a laborer was run over by 
an engine and that his injury was due to his own 
want of care. The Supreme Judicial Court ruled 
however, that the jury would have been war- 
ranted in finding that “plaintiff was rightfully 
where he was and was not in fault in being en- 
grossed in his work and unaware of the approach 
of the engine until it was too late to avoid it.” 


In St. L., I. M. & S. R. Co. v. Jackson, 78 Ark. 
100, 93 S. W. 746, 6 L. R. A. (N. S.) 646, the 
same theory of duty of a railroad to its track 
workers and of their being so absorbed in their 
work, that they are not expected consistently 
with the performance of their duty in fulfilling 
their obligations to look and listen. The opinion 
in this case is not only quite full along these lines, 
but in addition there is a very elaborate note to 
the case as it is reported in L. R. A. 

These cases are quite instructive in discussing 
the situation from the standpoints of employer 
and employe and what impliedly should govern 
the conduct of each in a question of negligence. 








BOOK REVIEW. 


THOMPSON’S TITLE TO REAL PROPERTY. 


Real property law has now become so clear 
and fixed in its principles and forms of con- 
veyances have become so standardized, that 
there is much less litigation over titles than 
formerly. Nevertheless, much of the litigation 
in the newer states of the country, and-in 
not a few of the older states, involve questions 
of title. The difficulty today appears to be 
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in the failure to adopt the proper form so that 
estates are created which it was not the intention 
of the grantor or testator to create. The deed 
and the will are still the principal modes of 
conveying estates, and so long as real estate 
men, notaries and justices of the peace are the 
principal advisors of the people in respect of 
these conveyances there is going to be a con- 
stant supply of grist that will keep the mills 
of the law going and grind out fees to lawyers. 

Any work, such as that by Mr. George 
Thompson on Title to Real Property, which 
serves to call attention to the importance of 
having counsel to supervise “every” transac- 
tion in real estate and which insists that the 
abstractor shall so perform his work that coun- 
sel’s task of passing upon the title shall be 
facilitated and free from distracting details, 
renders a real public service. There would be 
no real public demand for such short cut title 
propositions as the Torrens System if abstrac- 
tors would do their work thoroughly and if 
counsel were always employed to pass upon 
the sufficiency of the conveyance as well as the 
validity of the title. It is careless convey- 
ancing that obscures titles in nine cases out of 
ten, 


Mr. Thompson’s book is written especially 
for the abstractor and for the attorney who 
is to pass upon the title. It is not, however, 
a book on forms of conveyancing and presumes 
a knowledge of that subject on the part of the 
attorney. There is, however, given a thorough 
survey of the law of real property with special 
emphasis placed on such subjects as the “Be- 
ginning of Title, Federal and State Patents, 
Surveys, Plats and Subdivisions, the Formal 
Parts of Deeds,” Classification of Conveyances 
and other subjects particularly interesting to 
abstractors. In treating of these subjects the 
author keeps up a sort of running comment in 
the form of advice, warning abstractors that 
in dealing with this form of conveyance or that 
character of estate they “should be careful 
to observe,” etc., a characteristic that will no 
doubt be found very helpful to abstractors. 


In addition to a general survey of real prop- 
erty law the author goes very thoroughly into 
the law applying to abstractors and their obli- 
gations. He also gives some valuable infor- 
mation concerning the most approved methods 
of making indices and abstract books, together 
with illustrative forms for abstracting various 
kinds of conveyances and instruments affecting 
title. 

Chapters 22 to 24 inclusive contain a digest 
of the statutes of the various states Pertaining 
to Execution and Acknowledgment of Deeds, 





Descents and Wills. The last chapter dis- 
cusses Registration of Title under the Torrens 
System. 

Printed in one volume of 1112 pages; bound 
in law buckram and published by Bobbs-Mer- 
rill Co., Indianapolis. : 








HUMOR OF THE LAW. 


Judge—“You let the burglar go to arrest an 
automobilist?” 

Policeman—“Yes. The autoist pays a fine 
and adds to the resources of the state; the 
burglar goes to prison, and the state has to 
pay for his keep.” 


A Western Congressman was twitting a con- 
gressman from Massachusetts. “My congres- 
sional district,” said the Western man, “is 
several times as big as yours. In fact, it’s 
bigger than the whole state of Massachusetts.” 

“Well, well, that explains something I have 
never understood,’ muttered the Yankee. 

“What is that?” asked the Westerner. 

“It explains how you happened to be elected 
to Congress,” replied Massachusetts. “I sup- 
pose that most of your constituents have never 
even seen you!’”—Ladies’ Home Journal. 


A young attorney had been appointed to de- 
fend a negro who was too poor to employ coun- 
sel. Eager for an acquittal, the young lawyer 
challenged several jurors, who, he said, might 
have a prejudice against his client. 

“Are there any others?’ he whispered to 
the negro. ‘ 

“No, boss, but Ah wants you ter challenge 
dat judge. Ah’s been convicted undah him seb- 
eral times, now, and Ah doan’ wanter take no 
chances dis time.”—-Lawyer and Banker. 


You men with a sporting instinct, here’s one 
for you to ponder over. 

A suit was filed in the circuit court of a 
western town against John Beaton and Claud 
Winn, Beaton and Winn. George Forth is 
plaintiff. Now, the point is, who would you 
bet on, with the defendants standing a 50-50 
chance, Beaton and Winn? 

Forth sets forth that Beaton and Winn 
turned stock into his grain and that they did 
damage amounting to $400. Forth expects to 
win and forthwith the defendants are of the 
opinion they will not be beaten. 
bling chance, for those so inclined. 





It’s a gam-* ‘ 
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WEEKLY DIGEST. 


Weekly Digest of Important Opinions of the 
State Courts of Last Resort and of the Federal 
Courts, 


Copy of Opinion in any case referred to in this digest 


may be procured by sending 25 cents to us or to the 
West Pub. Co., St. Paul, Minn. 
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1. Animals—Vicious Dog.—The harborer and 
keeper of a dog known by him to be vicious 


is responsible for injury caused by it, regard- 
less of Gai. 18% 
Pac. 660. 

2. Attachment—J urisdiction.—Where 
dant sellers in the purchasers’ action for dam- 
ages appeared, answered, and defended gener- 
‘ally, the point that no attachment lay because 
defendants had no attachable interest in the 
potatoes involved, title to which had passed 
to plaintiffs, was no longer jurisdictional.— 
Richardson vy. Woodruff & Sons, N. C., 100 S$ 
E. 173. 

3.——Unliquidated Damages.—An 
lies- for unliquidated damages 
breach of contract.—Walton vy. 
100 S. E. 176. 


4. Attorney and Client—Confidential Relation. 


ownership.—Smith v. Royer, 


defen- 


attachment 
arising out of 
Walton, N. C., 


—Courts look with disfavor upon transactions 
between attorney and client and other persons 
occupying close confidential relations, which 


result in substantial advantage to the attorney 





or other fiduciary.—Haman vy. Preston, lowa, 
173 N. W. 894. 

5. Disbarment.—Though an attorney should 
endeavor to literally observe the law, it does 


not demand that every technical infraction shall 
require his disbarment, but it is those infrac- 
tions of duty involving moral turpitude and 
evincing a depraved character that render him 
untrustworthy and are a reflection upon the 
bar and the court that demand disbarment.— 
In re Reily, Okla., 183 Pac. 728. 

6. Brokers—Exclusive Agency.—Landowner 
having given brokers exclusive right to sell 
land under a contract giving brokers one-third 








of profits of sale, and requiring brokers to use 
best efforts to find purchasers, could revoke the 
power given the brokers after a reasonable time 
had expired for the exercise of the right.— 
Armstrong v. Lownsberry, Simmons & Co., 
Iowa, 173 N. W. 890. 


7.——Modification of Contract.—Owner’s pro- 
posed modification of broker’s contract for an 
indefinite period did not create a new contract 
between the parties, where the proposed mod- 
ification was never accepted by broker.—Unit- 
ed States Farm Land Co. v. Darter, Cal., 183 
Pac. 696. 

8. Building and Loan Associations—Foreign 
Corporation.—To entitle a foreign corporation to 
powers according to building and loan associa- 
tions by Wilson’s Rev. & Ann. St. 1903, c. 18, 
art. 19, and to enforce its contracts with citi- 
zens of such territory in courts of Oklahoma, 
it must appear that statutes under which it 
was organized are identical or substantially 
similar to statutes of territory, and that its 
business was substantially like that conducted 
by such associations in territory.—Midland Sav- 


ings & Loan Co. v. Nicoll, Okla., 183 Pac. 731. 
9. Canals—Abutting Property—To build a 
dike on a highway solely in the improvement 


of a canal, and then establish a new highway 
on the dike, putting abutting land below grade, 
is not a mere change of grade of a highway, 


for which an abutter, though owning the fee 
to the center of the highway, would have no 
claim, but is a canal improvement, giving him 





a claim.—Brooks y. State, N. Y., 177 N. Y. Sup. 
869. 

10. Carriers—Delay.—Where carrier receives 
for shipment at a season when it is 
anticipate freezing temperature, 
and where, following delay in shipment, they 
were damaged by freezing, their perishable na- 
ture is to be considered by jury in determining 
an unreasonable delay in shipping.—O. J. Barnes 
Northern Pac. Ry. Co., N. D., 173 N. W. 


potatoes 
reasonable to 


Co. v. 
943. 

11. Carriers of Live Stock—Delay.—lIn an ac- 
tion against a carrier for damage to a ship- 
ment of live stock by delay, if the shipment was 
delayed by defendant, and on account of such 
delay plaintiffs’ cattle were damaged in appear- 
ance and lost in weight by reason of “loss of 
fill,” reasonably in contemplation, such loss 
of fill may properly be shown as affecting mar- 
ket value.—Texas & P. Ry. Co. v. West Bros., 
Texas, 214 S. W. 808. 

12. Carriers of Passengers—Ordinary Care— 
The fact that a carrier may owe its passengers 
the highest degree of care in safeguarding their 
exit from the carrier’s premises after leaving 
its trains does not absolve the passenger from 
the duty of using ordinary care.—Trulsson Vv. 
Southern Pac. Co., Cal., 183 Pac. 686. 


13. Conspiraecy—Abandonment.—If unlawful 
acts were in pursuance of a conspiracy, and Wer. 
committed before the conspiracy had been aban- 
doned, or its object accomplished, all persons 
who were members of the conspiracy, or made 
themselves parties thereto at any time before it 
had been abandoned, or its object completed, 


are responsible.—United Mine Workers of Amer- 
ica v. 
Fed. 


Coronado Coal Co., U. 258 


§29. 


a ¢. &s, 
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14. Contracts — Breach. — Where a man 
breached his contract with his wife to deliver 
bonds which he was to redeem for a specified 
sum within five years, failure to make such 
deposit of the bonds converted the agreement in- 
to an absolute promise for the payment of the 
money, and a right of action for recovery there- 
of matured upon such breach; demands for such 
delivery having been previously made.—Etienne 
v. Etienne, Cal., 183 Pac. 689. 


15. Ratification.—Plaintiff, as transferee of 
notes of an insolvent bank, by suing on such 
notes ratified the contracts out of which they 
arose.—Wilson v. Ward, Ga., 100 S. E. 205. 

16. Subcontractor.—Though a contract un- 
der which subcontractor installed shower baths, 
etc., fixed no definite price for the articles, ma- 
terial, and work, there is an implied contract 
that he should receive reasonable cash market 
value for the materials and labor.—Fehr Const. 
Co. v. Postl System of Health Building, II1., 
124 N. E. 315. 


17. Conversion—Personalty Into Realty.— 
Where testator gave his estate to executors, 
in trust to pay income to his wife for life, and 
on her death to his brother for life, and author- 
ized the executors, after the death of his wife 
and brother, to sell and dispose of the estate, 
the direction to sell worked a conversion of 
real estate into money, which, after death of 
wife and brother, was properly distributed as 
such.—In re Kessler’s Estate, Pa., 107 Atl. 776. 

18. Cerporations— Foreign Corporations. — 
The Legislature has power to impose such con- 
ditions on foreign corporations for the exercise 
of powers or privileges in Illinois as it may 
choose, and such conditions must be complied 
with.—Indiana Harbor Belt R. Co. v. Green, 
Ill., 124 N. E, 298. 


19. Minority Stockholders.—In suit by min- 
ority stockholder in his own right and on be- 
half of all such stockholders to oust directors, 
annul a conveyance of a large part of corporate 
property, and wind up the affairs of the cor- 
poration alleged to have been managed by its 
directors solely in the interest of and for the 
benefit of another corporation, held under the 
evidence, that such mismanagement was estab- 
lished as to authorize the relief demanded.— 
Bernheim v. Louisville Property Co., Ky., 214 
S. W. 801. 


20. Promoter.—Where corporate stock was 
delivered to plaintiff by the promoter of the 
company in consideration of services, and plain- 
tiff deposited the stock with defendant, as trus- 
tee, under a pooling agreement, and defendant 
in violation of his trust, by collusion with the 
promoter surrendered plaintiff's certificate to 
the promoter, who had it canceled, and a new 
certificate issued to him, defendant was guilty 
of a conversion, and liable to plaintiff for the 
return of his certificate or its value before 
any dissolution or winding up of the company, 
which would involve no violation of Civ. Code 
§ 309.—Schaad v. Barceloux, Cal., 183 Pac. 716. 


21.——Public Policy—While an absolute pro- 
hibition, against the transfer of stock of a cor- 
poration by stockholders, would be invalid as 
against public policy, restrictions embodied in 
the certificate of incorporation, and in agree- 
ment and by-laws, expressly permitting its free 





sale after being offered to, and refused by, oth- 
er stockholders, are legal within General Cor- 
poration Law, Bloomingdale v. Bloomingdale, 
N. ¥., 177 N. Y¥.. Sup. $78, .§ 10. 


22. Subscription.—There is no vested right 
in stockholders of a corporation to subscribe 
for an issue of new stock.—Brown v. Boston 
& M. R. R., Mass., 124 N. E. 322. 


23. Ultra Vires.—Officer of corporation can- 
not bind corporation to pay debt of another by 
statement of an account with the creditor.— 
Patterson, Gottfried & Hunter y. Levy, N. Y., 
177 N. Y¥. Sup. 895. 

24. Covenants—Personal Covenant.—The cov- 
enants in a contract to furnish natural gas to a 
purchaser during a term of years are purely 
personal, and a provision that it shall be bind- 
ing upon the heirs and assigns of the parties 
is inoperative to bind an assignee of the seller; 
nor does such an assignment, without consent 
of the purchaser, release the seller from its 
obligations.—Mound Valley Vitrified Brick Co., 
v. Mound Valley Natural Gas & Oil Co, 
U. S. C. C., 258 Fed. 936. 

25. Criminal Laws—Circumstantial Evidence. 
—To justify a conviction of crime on circum- 
stantial evidence, the latter must be such as to 
exclude every reasonable hypothesis but that 
of guilt.—Chass y. United States, U. S.C. C. A,, 
258 Fed. 911. 

26. Hearsay Evidence.—In prosecution for 
homicide, the state claiming that defendant was 
the cause of the death of decedent, the woman 
with whom he was living, and defendant claim- 
ing that she died from influenza, testimony was 
inadmissible that decedent told a witness, five 
days after the time when the state claimed de- 
fendant inflicted the deadly blows, that she had 
been delirious, had had a fever, and had fallen 
in the bathroom and hurt herself.—People v. 
Brav, Cal., 183 Pac. 712. 

27. Customs and Usages—Evidence.—A seller 
of automobile tires will be presumed to know 
a trade custom for the seller to pay the freight 
thereon, and will be held bound by such cus- 
tom, unless it appears that the buyer knew the 
seller was ignorant of the existence of the cus- 
tom.—Carlsten-Williams Co. v. Marshall Oil Co., 
Iowa, 173 N. W. 903. 

28. Damages—Passion and Prejudice.—Damages 
will not be considered excessive, unless they are 
so excessive as to strike mankind, at first blush, 
as being beyond all measure, unreasonable, and 
outrageous, and such as to manifestly show 
passion, partiality, prejudice, or corruption,— 
United Verde Copper Co. v. Wiley, Ariz., 183 
Pac. 737.. 

29. Dead Bodies—Autopsy.—If undertaker 
permits autopsy to be held in his undertaking 
establishment, knowing that examination is 
wrongful, and that consent therefor has not 
been secured from deceased's family, he par- 
ticipates in the wrong, and is jointly liable 
therefor.—Koneeny v. Hohenschuh, lowa, 173 
N. W. 901. 

30. Dedieation—Maps and Plats.—When an 
owner of a tract of land plats it upon a map 
designating certain portions as public streets 
or highways, and thereafter records the maj, 
he is deemed to have made an offer to dedicate 
the indicated streets to the public for highway 
purposes, and if such dedication is accepted it 
becomes irrevocable.—Elliott vy. McIntosh, Cal., 
183 Pac. 692, 

31. Descent and Distribution— Partition. —In 
proceedings by heirs for partition of ancestor's 
land, heirs are not required to prove that an- 
eestor died intestate; the presumption being that 





VoL. 89 


CENTRAL LAW JOURNAL 


365 








ancestor did not leave a will.—Barham v. Hol- 
land, N. C., 100 S. E. 186. 


32. Electricity — Dangerous Agency.— Where 
an electric company constructed a high tension 
line, which wires carried a deadly current of 
electricity, the deadly nature of such agency 
imposes on it duties of care.—Curcuru v. Penin 
— Electric Light Co., U. S. C. C. A., 258 Fed. 
‘ 

33. Eminent Domain—Street Boundary.—The 
owner of property fronting on a street, thoug 
he may not own the fee of the highway, has 
rights in it which constitute “property,” so that 
he must be compensated for them, if they are 
taken away.—Scheibel v. Burr, N. Y., 177 N. Y. 
Sup. 881. 


34. Water Power.—An undeveloped or un- 
utilized water power may in some cases have 
value for which compensation shall be made 
upon city’s diversion of water, under Laws 1905. 
ec. 724, § 42, as amended by Laws 1906, c. 314, § 
9.—In re Board of Water Supply of City of New 
York, N. Y., 177 N. Y. Sup. 852. 

35. Evidence—Mailing Letter—There is a 
strong presumption that a letter or postcard 
marked and addressed to defendant, and mailed 
by plaintiff, was received by the defendant, and 
whether this presumption was overcome by de- 
fendant’s evidence was a question of fact for 
the jury.—Coffey v. Northwestern Hospital Ass'n, 
Ore., 183 Pac. 762. 

36. False Imprisonment—Malicious Prosecu- 
tion.—A state policeman’s assault upon a rail- 
road passenger who had not paid his fare and 
the taking of him into custody for evading his 
fare, having been unwarranted, constituted false 
imprisonment, or some wrong other than mali- 
cious prosecution.—Squires v. Southern Pac. 
Co., Cal., 183 Pac. 695. 


37. Fraud—Intent.—liability for damages in 
an action for fraud is not created solely by the 
presence of a fraudulent intent, but there must 

. have been false representations made with in- 
tent to deceive, and they must have been ma- 
terial, made to induce an action, and relied upon 
and acted upon to the injury of the party claim- 
ing damages.—Plunkett v. Levengston, U. S. €. 
Cc. A., 258 Fed. 889. 

38. Frauds, Statutes of—Lease.—Writings not 
showing that all the terms of a proposed lease 
for more than one year were finally agreed 
upon, and not containing essential terms of the 
alleged contract of lease, did not satisfy the 
statute of frauds.—17 West 50th Street Corpor- 
ation v. Tolerton, N. Y., 177 N. Y. Sup. 987. 

39. Memorandum.—Memorandum of sales 
contract, in order to satisfy statute of frauds, 
must contain the substantial terms of the con- 
tract, expressed with such certainty that they 
may be understood from the contract itself, or 
some other writing to which it refers, without 
resorting to parol evidence.—Burley-Winter 
Pottery Co. v. Onken Bros. & West Co., Wyo., 
183 Pac. 747. 

40. Fraudulent Conveyances—Equity.—In or- 
der to obtain ancillary equitable relief against 
transfers as in fraud of creditors, plaintiff must 
be a judgment creditor, or be entitled to obtain 
a judgment giving a lien upon the property in 
the same action.—Wilson v. Ward, Ga., 100 S. 
E. 205. 

41. Validity Between Parties—Only one 
who was a creditor at the time a conveyance 
was made can attack it as being fraudulent as 
to creditors; the conveyance being good between 


the parties —Wangenheim v. Gardner, Cal., 183- 


Pac. 670. 

42. Gifts—Delivery.—A gift iater vivos must 
be strictly alleged and proved and particularly 
delivery by the donor with intent to vest title 
in the donee.—Bloomingdale v. Bloomingdale 
N. Y., 177 N. Y. Sup. 873. 

438. Homicide—Premeditation.—If defendant 
shot decedent upon a sudden and unpremeditat- 
ed impulse of passion caused by decedent's vili- 
fication, abuse, and threats, a verdict of guilty 
of manslaughter might have been rendered 
against defendant.—People v. Luttrell, Cal., 183 
Pac. 681. 

44. Husband and Wife—Evidence.—In a wid- 
ow’s action to secure a judgment determining 
that the sole ownership of certain notes secured 
by mortgages was in her, the fact that the 





notes were made to the wife, with the incf- 
dental mortgages, is some evidence of a gift 
<* husband.—Hale v. Kennedy, Cal., 183 
‘ac. > 


45. Public Policy.—Husband’s agreement, 
binding himself and his personal representative 
to pay wife, from whom he is living apart, cer- 
tain annuity during her lifetime, does not con- 
travene public policy, and is enforceable by the 
courts.—In re Hoffman's Estate, N. Y., 177 N. Y. 
Sup. 905. 

46. Injunetion—Equity.—Equity has inherent 
power in aid of its jurisdiction to grant injunc- 
tions, and the exercise of the power rests very 
largely in the discretion of the chancellor.— 
Davies v. Ramsdell, Cal., 183 Pac. 702. 

47. Insurance—Beneficial Society.—An unin- 
corporated beneficial society is not an “insur- 
ance company,’ and a member and his bene- 
ficiary have only such rights as grow out of 
the rules of the society and contract between 
the parties.—Dickerson v. Midvale Beneficial 
Ass'n, Pa., 107 Atl. 778. 

48. Suicide—An exception from liability 
for death by “suicide, sane or insane,” in a life 
policy includes self-destruction irrespective of 
the assured’s mental condition at the time of 
the act.—United States Fidelity & Guaranty Co. 
v. Blum, U. S. C. C. A., 258 Fed. 897. 

49. Imterest—Deposit in Bank.—Interest is 
not chargeable against a bank on an ordinary 
deposit until payment has been demanded and 
refused.—Tesene v. Iowa State Bank, lowa, 173 
N. W. 918. 

50. Judgment—tInfringement.—Where an al- 
leged infringer was permanently enjoined and 
an accounting was directed before a master in 
chancery for past infringment, and on appeal 
decree was affirmed, the decree, though interlo- 
cutory in form, was in its essence a final decree, 
so that after affirmance and before accounting 
was had the infringer cannot by petition set up 
in the Circuit Court of Appeals as res judicata 
a judgment of another Circuit Court of Appeals 
in an action brought by the same complainants 
in another circuit holding the patent invalid.— 
National Brake & Electric Co. vy. Christensen, 
U. S. Cc. C. A., 258 Fed. 880. 

51. Former Adjudication.—A party may 
not evade the force and effect of a former ad- 
judication by commencing a second action in a 
different country.—Knapp v. Minneapolis, St. P. 
& S. S. M. Ry. Co., N. D., 173 N. W. 945. 

52. Fraud.—W here judgment was procured 
by fraud, the remedy is by independent action. 
Jernigan v. Jernigan, N. C., 100 S. E. 184. 
53. Jnrisdiction—When the jurisdictional 
defect does not appear on the face of the pro- 
ceedings, the judgment is voidable only, and 
the remedy is by a motion in the cause; but, 
where defect appears on the face of the pro- 
ceedings, the judgment is void and may be dis- 
regarded.—Barnes v. Leevy, S. C., 100 S. E. 169. 
54.——Jurisdiction.—An erroneous decree of 
the Supreme Court cannot be set aside, merely 
because erroneous, by an original suit, where 
the court had jurisdiction of the parties and 
of the cause.—Ralston v. Bennett, Ore. 183 

Pac. 766. 

55. Landlord and TYTenant—New Tenancy.— 
Acceptance of a month’s rent during the run- 
ning of a notice to quit does not create a new 
tenancy, or waive plaintiff’s right to demand 
possession under the notice.—Maxwell v. Bray- 
shaw, D. C., 258 Fed. 957. 

56. Lareeny—Aiding and Abetting.—A person 
who aids another, at his request, to gather up 
and drive cattle which are stolen, in the ab- 
sence of evidence that such person so acted with 
guilty knowledge of the larceny, is not an “ac- 
complice” in the larceny of such cattle.—Cole 
v. State, Okla., 183 Pac. 734. : 

57. Master and Servant—Accidental Injury.— 
Where a servant’s neck was slightly cut while 
being shaved at a barber shop, and on the fol- 
lowing day, while working in a tannery han- 
dling hides, symptoms of anthrax first appeared, 
his death from the disease was due to acciden- 
tal injury “arising in the course of his employ- 
ment.’—Eldridge v. Endicott, Johnson & Co., 
N. Y., 177 N. Y¥. Sup. 863. 

58. Fellow Servant.—Federal Employer’s 
Liability Act (Comp. St. §§$ 8657-8665), making 
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mterstate carrier liable for injury to employe 
resulting from negligence of an officer, agent of 
employe, renders it liable for negligence of 
fellow servant in prosecution of its business.— 
San Pedro, L. A. & S. L. R. Co. v. Brown, U. S 
C. C. A., 258 Fed. 806. 


59. Respondeat Superior.—Where automo- 
bile owner called for garage elevator to lower 
automobile from second floor of garage, garage 
keeper is liable for damage to car while being 
lowered, though garage employe, who undertook 
to operate elevator, had no authority to so do. 
— Einhorn v. West Sixty-Seventh Street Ga- 
rage, N. Y., 177 N. Y. Sup. 887 


60. Safe Place to Work.—The employer's 
duty to provide the employe with a reasonably 
safe place to work and reasonably safe tools 
and appliances is nondelegable.—Clements v. 
Elizabeth City Electric Light & Power Co., N. 
c., 100 S. E. 189. 

61. Mines and Minerals—Location.—Subse- 
quent locators of a quartz mining claim, having 
seen and read the prior location notice of the first 
locator, to which his name was signed, cannot 
take advantage of the fact that such prior 
notice was undated or was not recorded as re- 
quired by Civ. Code, §§ 1426, 1426b, the first 
locator having fully complied with the laws of 
the United States pertaining to the location.— 
Stock v. Plunkett, Cal., 183 Pac. 657. 


62. Mortgages — Absolute Deed.— The pre- 
sumption is that a deed absolute upon its face, 
is what it purports to be, and is intended as an 
absolute conveyance; but this presumption may 
be overcome in a proper case in a court of 
equity by evidence that the transaction was 
really a loan and that the deed was intended 
as a mortgage only.—Mays v. Robert Mays Es- 
tate Co., Ore., 183 Pac. 751. 

63. ‘Waiver.—Where a mortgagee refused 
in advance the mortgagors’ offer to pay interest 
due, and demanded payment of the whole in- 
debtedness, which was not then due, he waived 
any formal tender of the amount of interest due, 
particularly where he had misrepresented the 
amount of interest at what the mortgagors later 
offered to pay.—Rogers v. Piland, N. C., 100 S. 
E. 181. 

64. Navigable Waters—High Water Mark.— 
Where original plat showed lot to extend to 
river’s edge, without giving length of lot, the 
high-water line or mark of the river is the 
limit of the lot, and owners cannot lawfully plat 
the land or convey title, or by occupation en- 
large area of lot beyond such line.—Wenig v 
City of Cedar Rapids, Iowa, 173 N. W. 927. 

65. Negxligence—Invitee.—A storekeeper does 
not insure the safety of customers,® but must 
merely exercise reasonable care to keep prem- 
ises in a safe condition for their proper use. 
Kaufman Department Stores v. Cranston, U. S. 
Cc. C. A., 258 Fed. 917. 

66.——Public Accountant.—Trespass for neg- 
ligence will not lie against certified public ac- 
countants by one having no contractual rela- 
tion with them for loss by reliance upon their 
alleged untrue report, in purchasing stock of 
a corporation upon which they reported, wher« 
the report was shown to purchaser by one sug- 
gesting the purchase, and there was nothing 
to show that report was made with intent to 
deceive purchaser.—Landell vy. Lybrand, Pa., 107 
Atl. 783. 

67. Nuisanee—Reasonable Use.—Everyone has 
the right to use his property as he sees fit, 
if in so doing he does not invade the rights of 
others unreasonably judged by the ordinary 
standards of life and according to the notions 
of reasonable men; such right implying a like 
right in every other person, and being qualified 
by the doctrine that the use in the first instance 
must be a reasonable one, the maxim being “Sic 
utere tuo ut alienum non laedas.’’—Holman v. 
Athens Empire Laundry Co., Ga., 100 S. E. 207. 

68. Patents—Invention.—Party first filing a 
patent application is presumptively the inventor, 
and that presumption remains until overcome 
by proof.—Swinglehurst v. Ballard, D. C., 258 
Fed. 973. 

69.——Invention.—Employe of powder com- 
pany, who invented a new process for making 
powder and disclosed it to the company for de- 
termination of value, the company concealing its 
use in the manufacture of large quantities of 

















powder, and the employe relying on a certain 
bonus plan of the company for remuneration, 
held without a remedy in equity against the 
company to compel cancellation of assignment 
of his patent rights or reassignment thereof; 
remedy at law for breach of contract for com- 
pensation being adequate.—O’Neil v. E. I. Du 
Pont de Nemours & Co., Del., 107 Atl. 770. 


70. Monopoly.—A limited monopoly under 
the patent law is granted to benefit the public. 
—Derr vy. Gleason, D. C., 258 Fed. 969. 


71. Payment—Privity—It is not essential 
that payment should be made by the debtor him- 
self; and, though it is made by one who is not 
a party to a contract and not in privity with 
the debtor, yet if accepted in satisfaction of the 
contract it will discharge the obligation.—Wal- 
lingford v. Alcorn, Okla., 183 Pac. 726. 

72. Powers—Appointment.—One having pow- 
er of appointment by will over trust funds can- 
not appoint the estate to herself, and a naked 
bequest of the subject of the power to her ex- 
executor for no ultimate purpose, but an acci- 





dental intestate distribution, would not be an 
appointment of the funds.—Lincoln Trust Co. 
v. Adams, N. Y., 177 N. Y. Sup. 889. 


73. Railroads — Contributory 
soldier appointed to guard a railroad bridge 
cannot be held guilty of contributory negligence 
as a matter of law, if his acts charged as neg- 
ligence were done in obedience to general or- 
ders of his superior officer, and defendant rail- 
road knew or could have ascertained what such 
orders were.—Kelly v. Pennsylvania R. Co., Pa., 
107 Atl. 780. 

74. Replevin—Purchase in Good Faith—In 
action to recover chattels, defendants, to sus- 
tain defense that they are purchasers in good 
faith, must prove that their vendor had a legal 
right to sell the goods.—Pion v. Scolnick, N. Y., 
177 N. Y. Sup. 872. 

75. Sales—Delivery.—Present 
ery of the goods is not always required to an 
executed contract of sale, as title will pass 
without such delivery, if that is the intention 
as expressed in the agreeme 
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Woodruff & Sons, N. C., 100 Ss. B. 173 
76. Delivery.—The rule that, where buyer 
directs delivery to a designated carrier, such 


carrier becomes the buyer’s agent and delivery 
to carrier is delivery to the buyer, is not rele- 
vant where there is an agreement that deliv- 
ery be made at buyer’s residence, and the ques- 
tion is whether buyer or seller shall pay freight. 
—Carlsten-Williams Co. v. Marshall Oil Co., 
Iowa, 173 N. W. 903. 


77.——Unplanted Crop.—A contract for sale of 
an unplanted crop of beans, providing that, until 
the bill of lading or warehouse receipt covering 
them was received by the vendee, the vendor 
agreed to assume “all risks of loss or damage 
to said beans,”’ construed as passing title.— 
Hamilton vy. Klinke, Cal., 183 Pac. 675. 

78. Tenaney in Common—Independent Hold- 
ing.—Tenants in common hold their interest in 
the realty independently of each other, and 
neither one can do an act respecting the title 
which will bind the others.—Le Vee v. Le Vee, 
Ore., 183 Pac. 773. 


79. Torts—Unintended Effect.—The doing of 
an act which is in itself perfectly lawful will 
not render one liable as for a tort, simply be- 
eause the unintended effect of such act is to 
enable or assist another person to do or accom- 
plish a wrong.—Konecny v. Hohenschuh, Iowa, 
173 N. W. 901. 

80. Waste—Contingent 
gent remaindermen may 
waste.—Barnes v. Leevy, S. C., 100 S. E. 169. 


81. Waters and Water Courses—Riparian 
Rights.—A riparian owner may erect barriers 
or dikes on his own land on the banks of a 
stream or water course, or on the interior of his 
lands, to confine flood water within natural 
banks of stream, although such action may in- 
jure another riparian owner.—Taylor v. Chesa- 
peake & Ry. Co., W. Va., 100 S. EB. 218. 

82. Wills—Revocation of Deed.—A deed is a 
revocation of a will previously made pro tanto, 
unless provision is made to the contrary in the 
deed.—McFaddin v. Lumpkin, S. C., 100 S. E. 
168. 
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